United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


Brief for Appellant 


i 


UNITED STATES COURT OF APPEALS 5! / Q 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United See Court of Appeals- 
‘or the 
District of Columbia Circuit 


No. 16342 FILED JUN 1 4 196] 


ee Sry Mine 
SLERK 
William J. JACKSON, 
Appellant 


Ve 


UNITED STATES of America, 
Appellee. 


—— ae 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


A 


Andrew T. McEvoy, Jr- 


424 Fifth Street, N. W. 
Washington 1, D. C. 


Counsel for Appellant 
(Appointed by the 
District Court) 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 


1. Whether the trial court erred in refusing to 
inspect, in camera, the grand jury testimony of Detective 
Paul for possible inconsistencies, where the trial testi- 
mony of such witness was the only direct evidence against 


appellant and no valid reason for secrecy existed. 


2. Whether the prosecution, in its argument to 


the jury, exceeded the bounds of permissible comment and 


improperly shifted the burden of proof to appellant. 
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UNITED STATES of America, 
Appellee. 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


An indictment was filed on December 20, 1960, in 


the United States District Court for the District of 


Columbia, charging appellant with violations of 26 U.S.C. 
§4704(a) and 21 UeS.C. §174 (JA. 1, 2). Jurisdiction 


Li 


was vested in the District Court by 18 U.S.C. §3231. After 
trial, appellant was found guilty on February 13, 1961. 
Final judgment and commitment were entered by the District 
Court on March 24, 1961 (J.A. 26, 27). Appellant's Notice 
of Appeal pursuant to Rule 37 of the Federal Rules of Crim- 
inal Procedure was timely filed on March 29, 1961 (J.A. 27). 
Jurisdiction of this Court is invoked under the Act of June 
25, 1948, c. 83, 62 Stat. 929, as amended, 28 UeS.C. $1291. 


STATEMENT OF THE CASE 


At about 2:50 pem. on November 25, 1960, Detective 
David Paul was driving a police cruiser south in the 1800 
block of llth Street, Northwest, with Detective Brewer 
(J.A. 4). As they neared the intersection of llth and S 
Streets, Northwest, Detective Paul observed appellant 
Jackson, in company with three other colored males, coming 


out of the1l00 block of S Street and beginning to turn into 


the 1800 block of llth Street, in a northerly direction 


(J.A. 4)- 

Detective Paul knew appellant and one of the others 
-- James Greenard (J.A. 4). He brought the eguises to a 
halt alongside the curb. At this time, pecactive Paul 


observed appellant slow down, make a "sort of half turn", 


ili 


and drop a package on the sidewalk (J.A. 4, 5). Detective 
Paul thereupon left the cruiser and recovered the package 
-- a small cellophane cigarette pack cover containing a 
quantity of capsules of a white powder (J.A. 5). The cap- 
sules were subsequently found to contain a narcotic alka- 
loid of the opiate group (J.A. 7). Detective Paul then 
returned to the cruiser, where Detective Brewer was making 
vagrancy observations of the four subjects, and placed 
appellant under arrest (JsK..5) 3 


At trial, after opening statements were concluded, 


the Court called counsel to the bench to inquire whether 


appellant had a defense. Defense counsel stated that he 
did (J.A. 3). As demonstrated by the cross-examination 
of Detective Paul, defense counsel had anticipated that 
the Government would be unable to establish possession 
of the narcotics by direct evidence because of prior state- 
ments by Detective Paul (J.A. 13, 16, 17, 18). However, 
at the conclusion of Detective Paul's direct testimony, 
it was readily apparent that there was direct evidence 
of possession (J.A. 4, 5, 6, 7; 8). Accordingly, de- 
fense counsel approached the bench and requested produc- 
tion of the witness' prior statements under the Jencks 


statute. Because of the unexpected turn of events counsel 
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also requested "the Court to inspect in camera the grand 
jury testimony of this witness for possible discrepancies." 
The latter request was denied immediately (J.A. 8). 

At the conclusion of all evidence, the prosecution 
summed up for the Government (J.A. 21, 22). The defense 
made its closing argument (J.A. 22, 23, 24, 25), and then 
the Government closed (J.A. 25, 26). | 

The jury returned a verdict of guilt on both counts 
and the Court rendered judgment sentencing appellant to 
5 years imprisonment (J.A. 26), from which judgment this 
appeal is taken. , 


CONSTITUTIONAL PROVISION AND RULES INVOLVED 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on 4 present- 
ment or indictment of a Grand Jury. . .. Ue S.- 
Const. amend. V. 


Disclosure of matters occurring before the grand 
jury other than its deliberations and the vote 

of any juror may be made to the attorneys for the 
government for use in the performance of their 
duties. Otherwise a juror, attorney, interpreter 
or stenographer may disclose matters occurring be- 
fore the grand jury only when so directed by the 
court preliminary to or in connection with a ju- 
dicial pececen ns or when permitted by the court 
at the request of the defendant upon a showing 
that grounds may exist for a motion to dismiss 
the indictment because of matters occurring be- 
fore the grand jury. No obligation of secrecy 
may be imposed on any person except in accord- 
ance with this rule. .. . Fed, R.Crim. P. 6(e). 


Plain errors or defects affecting substantial 
rights may be noticed although they were not 

brought to the mee of the court. . « - 

Fed. Re Crim. P. 52(b). 


STATEMENT OF POINTS 


The points on which appellant intends to rely in this 


appeal are: 
1. The District Court erred in denying Appellant's 


request that the Court inspect, in camer2, the grand jury 
testimony of Detective Paul for possible inconsistencies, 
where the trial testimony of such witness was the only 
direct evidence against Appellant and no valid reason for 
secrecy existed. 

2. The prosecution, in its argument to the jury, 
exceeded the bounds of permissible comment and improperly 
shifted the burden of proof to the Appellant. 


SUMMARY OF ARGUMENT 
The trial testimony of Detective Faul was the only 
direct evidence against Appellant Jackson. Since the in- 
dictment had issued and the witness had testified at trial, 
no valid reason for secrecy existed. A sufficient pre- 


liminary showing was made by the request that the trial 


vi 


judge inspect, in camera, the grand jury minutes of such 


witness for possible inconsistencies. The court erred 
in denying such a request. 

The prosecution, in its arguments to the jury, stated 
that the sole question for their decision was as to who was 
telling the truth. This placed upon Appellant the burden 
of demonstrating his innocence in direct conflict with the 
presumption of innocence and burden of proof. This is plain 


error and affects the Appellant's right to a fair trial. 


= p< 
ARGUMENT 
POINT I 


TEE TRIAL COURT ERRED IN DENYING APPELLANT'S REQUEST THAT 
THE COURT INSPECT, IN CAMERA, THE GRAND JURY TESTIMONY OF 
DETECTIVE PAUL FOR POSSIBLE INCONSISTENCIES, WHERE THE TRIAL 
TESTIMONY OF DETECTIVE PAUL WAS THE ONLY DIRECT EVIDENCE 
AGAINST THE APPELLANT AND NO VALID REASON FOR SECRECY 
EXISTED. 


The Constitution of the United States provides 
that "no person shall be held to answer for a capital, or 
otherwise infamous crime, unless on presentment or indict- 

ment of a Grand Jury." U.S. Const. amend. V. The grand 
jury as incorporated in our legal system by the Constitution 


existed for hundreds of years at English common law. See, 
Costello v. United States, 350 U.S. 359 (1956); Ex parte 
Bain, 121 U.S. 1 (1887). Its purpose was to provide a method 
of determining whether there were sufficient grounds to bring 


a person accused of crime to trial. In order to insure the 
effectiveness of the method, the proceedings were held in 


-2- 


absolute secrecy. 1 Holdsworth, History of English Law 322- 
23 (4th ed. 1927). Thus, in the absence of a statute pro- 


viding otherwise, the accused traditionally had no right to 
inspect the minutes of the grand jury that indicted him. 

By statute or decisional law the rule of absolute 
secrecy has been abolished, and the common expression of the 
rule now is that disclosure may be required ‘whenever it be- 
comes necessary in the course of justice." 8 Wigmore, Evi- 
dence §2362 (3d ed. 1940). Rule 6(e) of the Federal Rules 
of Criminal Procedure is the statutory basis for disclosure 
in the federal courts. The federal courts in applying Rule 
6(e) have maintained the traditional and stringent rule of 
secrecy during the proceedings and after the discharge of 
the grand jury by making the rule applicable to the minutes 
of the proceedings. After the grand jury has been dis- 
charged, however, the courts have recognized that the veil 
of secrecy may be raised and the right of inspection of the 
minutes granted to the defendant if the court deems that 
good cause for disclosure exists or that justice so requires. 
United States v. Socony-Vacuum Oi] Co., 310 U.S. 150, 233- 
34 (1940). See also, United States v. Procter & Gamble, 

356 U.S. 677, 683 (1958). Just when justice so tequires 


that a defendant be permitted to inspect the grand jury 
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minutes is a determination that lies within the sole discre- 
tion of the trial judge. United States v- Alper, 156 F.2d 
222, 226 (2d Cir. 1946); United States v- Byoir, 147 F.2d 
336 (Sth Cir. 1945); Notes of Advisory Committee on Rules, 
following Rule 6, Fed.-R.- Crim. P. In the vast majority of 
cases, the courts refused to exercise their discretion in 
favor of defendants and adhered strictly to the traditional 
rule of secrecy as a necessary condition for the preserva- 
tion of the grand jury system. United States v- Socony~ 
Vacuum Oi] Co., supra; United States v- Brothman, 93 F.Supp. 
368 (S.D.N-Y. 1950). 


THE JENCKS CASE 

Against this backdrop the United States Supreme 
Court decided Jencks v- United States, 353 U.S. 657 (1957). 
The decision in Jencks and its subsequent history invited 
a complete re-examination of the rule of secrecy of grand 
jury minutes in light of the question whether a defendant 
could have a fair trial without gaining access to evidence 
which might prove essential or important to his defense. 

In Jencks, the defendant, a president of a union, 
was indicted for having filed an “Affidavit of Non-Communist 


Union Officer" with the National Labor Relations Board, in 


ee 


which he falsely swore that he was neither a member of nor 
affiliated with the Commmist Party. At the trial, the 
Government relied on the testimony of two witnesses who 
were Communist Party members paid by the FBI to make re- 
ports as to their Communist Party activities. The trial 
judge denied defendant's motion to direct the Government 
to produce specific reports of these witnesses for use 

as a means of impeachment in cross-examination on the 
ground that the defendant had not laid a preliminary foun- 
dation of inconsistency as required by Gordon v- United 
States, 344 U.S. 414 (1953). Defendant was convicted and 
the court of appeals affirmed. Jencks v. United States, 
226 F.2d 540 (Sth Cir. 1955). The Supreme Court reversed, 
stating that the courts below were in error in interpret- 
ing the Gordon case to require that a preliminary founda- 
tion of inconsistency be laid before production is ordered. 


The Court said that "a requirement of a showing of conflict 


would be clearly incompatible with our standards for the 
aduinistration of criminal justice in the federal courts" 
because the defendant would be unable to ascertain whether 
inconsistencies existed unless the witness admitted them. 
353 U.S. 657, 668 (1957). This could lead to the denial 
of evidence crucial to the defendant's case. All that is 
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necessary, the Court said, is that the demand be made for 
specific and relevant documents which are competent and 
outside of any exclusionary rule. The requirement of rele- 
vancy was satisfied if the evidence related to the wit- 
ness testimony. The Court went on to condemn the practice 
of having the trial judge initially determine in camera 
whether inconsistencies between the documents and the tes- 
timony existed. It held that where justice requires, the 
defendant is entitled to inspect the reports to determine 
whether to use them in his defense "because only the de- 


fense is adequately equipped to determine the effective 


use for purpose of discrediting the Government's witness." 
Id. at 668-69. 

The question of grand jury minutes was not in- 
volved in the Jencks case, and the question of due process 
of law was not discussed. The decision rested on the power 
of the Supreme Court to regulate the administration of jus- 
tice in the lower federal courts. Cf. McNabb v. United 
States, 318 U.S. 332, 341 (1943). I£, however, the case 
was also an expression of a rule of fairness, it appeared 
that this rule should apply with equal force to the dis- 
closure of grand jury minutes. 


hoes 
THE PROCTER & GAMBLE CASE 


United States v. Consolidated Laundries Corp., 
159 F.Supp. 860 (S.D.N.Y. 1958), is typical of those cases 
which held that the Jencks case had no application to grand 
jury minutes. That court decided that the traditional rule 
still governed and that the accused must show inconsistency, 
in which case the procedures outlined in United States Ve 
HeJeKe Theatr |, 236 F.2d 502 (2d Cir. 1956), cert. 
denied, 352 U.S. 969 (1957), would be followed and an 
in camera inspection held. .This is the very procedure 
disapproved by the Supreme Court at least with respect 
to prior statements to Government agents. In the Jencks 
case there was some support, though admittedly slight, for 
assuming that the Court meant its disapproval to apply to 
the procedure used to obtain prior statements made before 
the grand jury. The Court cited United States v- Cohen, 
145 F.2d 82 (2d Cir. 1944), as typical of the in camera 
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1/ Pittsburgh Plate Glass Co. v. United States, 360 U.S. 
395 (1959). There were some federal courts which reached 
this result earlier. See, @.g-, Parr v- United States, 
265 F.2d 894 (5th Cir. 1959), rev'd on other ground 


s 
563 U.S. 370 (1961); United States v. Angelet, 255 F.2d 
383 (2d Cir. 1958). | 


procedure not to be followed. The Cohen case dealt with a 
demand for both testimony of a witness before the grand 
jury and prior statements given to the prosecutor, and, 
though the circuit court appears to have ruled only on 
the statements in the possession of the prosecutor, it 
was not unreasonable to assume that if the Supreme Court 
meant to declare a different rule for grand jury minutes 
its opinion in Jencks would have made the distinction. In any 
case, the procedure followed prior to Jencks was the same 
for statements of government witnesses and grand jury 
mimites. Compare Uni tes v- Lebron, 222 F.2d 531 
(2d Cir. 1955), with United States v- Cohen, supra. The 
rationale behind the procedure was the same except that 
in the case of executive privilege the reasoning was 
stronger. Since Jencks changed the procedure for the 
one, by implication it changed the other. The procedure 
should have been the same in both cases since 
only the defense is adequately equipped to 
determine the effective use for purposes of 
discrediting the Government's witness and 
thereby furthering the accused's defense, the 
defense must initially be entitled to see them 
to determine what use may be made of them. 


Justice requires no less. Jencks v- 
States, supra at 668-69. 


In the case of United States v. Procter & Gamble, 


356 U.S. 677 (1958), the Supreme Court threw some illumination 
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on the problem. A civil action based on the Sherman Act 


was brought by the United States on the heels of a grand 
jury investigation in which no indictment was returned. 
In preparation for the civil trial the Government admittedly 
used the minutes of the grand jury, and the defendants 
demanded the same privilege to prepare for the trial. 
The district court granted the motion and the Supreme 
Court reversed. | 
It is to be noted that this was a civil action. 
The rules allowing disclosure of grand jury mimates| have 
been strictly limited to criminal actions. Further, the 
testimony was sought prior to the trial merely for pre- 
paratory purposes and not, as under Jencks, after the 
witness had testified, where the minutes would be sought 
for impeachment. The decision thus did not preclude dis- 
closure in a proper criminal action. On the contrary, 
though the Court did not reach "in this case problems 
concerning the use of the grand jury transcript at) the 
trial to impeach a witness, to refresh recollection, to 
test credibility and the like," a footnote reference was 
appended on this point which specifically cited the Jencks 


case. Id. at 683 n.7. The note cited one other case, 


United States v- Socony-Vacuum Oil Co., supra, 4 1940 case 
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holding that the defense has no right to grand jury minutes 
merely because the witness has testified concerning matters 
contained therein. This was generally considered the lead- 
ing Supreme Court case on the problem. The perplexing ques- 
tion was then placed why the Court cited Jencks in connec- 
tion with the Socony-Vacuum case. The cases were clearly 
in conflict in spirit if not in fact. Perhaps, it was 
thought, the Court was serving notice that the Socony- 
Vacywum case had been modified and could no longer be taken 
as definitive authority for the refusal to disclose the 
grand jury minutes. This much seemed clear: that the 


Court felt that Jencks had some bearing on grand jury 


minutes. Though the Court in Procter & Gamble paid homage 
to the traditional rule of secrecy and asserted that even 


in a criminal case the veil of secrecy would be lifted 
“discreetly and limitedly" there was nothing in the hold- 
ing that ran contrary to the propositionthat in a criminal 
action the rule of Jencks should be extended to grand jury 
minutes. If anything, the citation of the Jencks case lent 
support to the proposition. 


THE PITTSBURGH PLATE GLASS CASE 


In Pittsburgh Plate Glass Co. v. United States, 360 
U.S. 395 (1959), the Supreme Court considered for the first 
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time the effect of the Jencks factors on a criminal de- 
fendant's right to compel the production, for impeachment 
purposes, of prior grand jury testimony of a government 
wacness. The Court held that the witness! testimony be- 
fore the indicting grand jury was not discoverable as 2 
matter of absolute right after the witness had testified 
at the trial. The witness, whose testimony was sought for 
the purpose of possible impeachment, was the chief govern- 
ment witness in a federal criminal prosecution. The Court 
also indicated that even had the defendants invoked the 
judge's discretion they would not have been entitled to 
direct production of the minutes in the absence of a show- 


ing of a "particularized need" which outweighed the policy 


of secrecy. Id. at 400. 

The Court chose to rest its decision on the 
narrow procedural ground that the testimony had been sought 
as a matter of absolute right and that no such right existed. 
Such a decision appeared to be clearly opposed to the ra- 
tionale of the Jencks case, where the witness! prior state- 
ments were sought for purposes of impeachment. The Supreme 
Court there stated that where the demand was for specific 
documents, consisting of prior statements of persons who 


had appeared as witnesses, and such statements were relevant 


Pie eee 


and competent, there was an absolute right of discovery if 


such evidence was outside of any exclusionary rule. Id. 
at 667; Gordon v. United States, supra. In order to pre- 


clude the application of this rationale, the Court in 


Pittsburgh Plate Glass posed the policy of secrecy of grand 


jury testimony as the basis for such an exclusionary rule. 


Thus as stated in DeBinder v. United States, __ 
U.S. App.D.C. ___s; F.2d (No. 16,036 decided May 
18, 1961) for the direct production of the grand jury 
mimutes the defense must show a particularized need: 


It is beyond dispute that "the trial judge may 
in the exercise of his discretion order the 
minutes of a grand jury witness produced for 
use on his cross-examination at trial." *** 
Such disclosure is not a matter of right; rather 
“ftJhe burden . . . is on the defense to show 
that 'a particularized need’ exists for the 
minutes which outweighs the policy of secrecy." 
* * * Where the defense is unable to show ‘any 
need whatever for the testimony" and disclosure 
is demanded solely as a matter of right, the 
Supreme Court has held that grand jury minutes 
need not be produced. * * *. Id. at 3 (cita- 
tions omitted). 


B. In Camera Inspection for Possible Inconsistencies 


When preparing for federal criminal trials, Govern- 
ment attorneys often use statements of witnesses made di- 
rectly to Government agents or bodies such as the grand 


jury. Where these same informers or grand jury witnesses 
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later testify at the trial, the right of the criminal ac- 
cused to get their prior statements for impeachment pur- 
poses has been held to conflict with the interest of the 
state in keeping such testimony protected from public 
view. Jencks v. United States, 353 U.S. 657, 680 (1957) 
(dissenting opinion of Clark, J.); United States ve Byoir, 
58 F.Supp. 273 (N.D. Tex.), aff'd. 147 F.2d 336 (Sth Cir. 
1945) (per curiam). In fact, defendants may examine such 
testimony only on application to the court. Fed-R. Crim. 
P. 6(e); 18 U.S.C. §3500 (Supp. V. 1958). : 

Where the prior statements have been made directly 
to Government agents, the Jencks statute has provided a 
uniform rule in the federal courts under which, upon the 
mere allegation of possible inconsistency by the accused, 
the trial judge must either tur over all the testimony 
directly to the defendant or inspect the prior testimony 


and turn over all relevant parts to the defendant. How- 


ever, this act has been interpreted as inapplicable to 


2/ "It is now universally conceded that a witness may be 
impeached in any subsequent trial civil or criminal, by 
self-contradictory testimony . . . given by him before 
ics pi jury." 8 Wigmore, Evidence §2363 (3d ed. 

1 . H 


the grand jury minutes. i h Pla la 2 Ve 
United States, 360 U.S. 359 (1959). With respect to such 
mimutes the Supreme Court has stated that to warrant di- 
rect production the defendant must show at least a "par- 
ticularized need™ but has not ruled on what the defendant 
must show to cause the trial judge to inspect the minutes 
in camera and term over only the inconsistent statements. 
When there is a request for the grand jury minutes, 
there is a split of opinion among the circuits as to the 


trial judge's duty to examine the minutes for inconsis- 


tencies. The strict view is that a defendant must lay 


the foundation for impeachment by a specific showing of 
prior inconsistency before the court will inspect. Herzog 
ve United States, 226 F.2d 561, 567 (9th Cir.), aff'd on 
rebearing, 235 F.2d 664 (1955), cert. denied, 352 U.S. 844 
(1956). I£ such a showing is not made, an examination by 
the court would be a "fishing expedition" by the defend- 
ant, with the judge “chumming the fish for the fisherman." 
Id. at 567. However, this standard was specifically re- 
jected in the Pittsburgh Plate Glass case where the pe- 
titioners sought direct disclosure of the grand jury 
minutes and not an in camera inspection: 


Petitioners indicate that the trial judge re- 
quired a showing of contradition between Jonas! 
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trial and grand jury testimony. Such a pre- 

liminary showing would not, of course, be 

necessary. 2. Ve 

United States, supra, at 400-01. See also, 

xv. United States, supra at 3. 

A fortiori, a request for an in camera inspection by 
the trial judge should place no greater burden upon the 
defendant than that required for direct production. On 
the contrary, the burden should be less since the dangers 
envisioned by the majority in Pittsburgh Plate Glass would 
be reduced substantially. In addition, the statement of 
the court in Herzog "a fishing expedition" with the judge 
‘Wchumming fish for the fisherman" overlooks the reason for 
the rule. The judge inspects the testimony not to further 
the cause of the defense but rather to protect the public 
interest in avoiding unnecessary disclosure. Defense 
counsel would likely prefer to inspect the minutes him- 
self, since he has a more receptive eye for inconsis- 
tencies. Jencks v. United States, supra at 668-69. More- 
over, this argument does not deal with the problem of how 
the defendant is to become aware of the inconsistent state- 
ment if no one inspects the minutes. "Fishing expedition" 
is a phrase used to specify acts by which one attorney 


fishes into the work load of his opponent in order to ac- 


quire material that he could get for himself in other ways. 
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Hickman v. Taylor, 329 U.S. 495, 509-10 (1947). Since the 
defense counsel in these cases is not allowed to get at 
the testimony at all without the court's permission, the 
appellation hardly seems appropriate. To demand that the 
defendant specify the particular statement cuts off all 
opportunity of using the testimony and places a heavier 
burden on one who seeks in camera inspection than is re- 
quired for direct production. 

The intermediate view is that the defendant must 
show a “particularized need". Travis v- United States, 
269 F.2d 928, 946 (10th Cir. 1959), rev'd on other grounds, 
364 U.S. 631 (1961). This view is equally inapposite as 


it fails to appreciate that there is a difference between 


a motion for the direct production of the grand jury tes- 


timony and for in camera inspection by the trial judge. 
It is probable that both the Herzog and Travis cases have 
been modified sub silentio by the Supreme Court's opinion 
in the Pittsburgh Plate Glass case. 

The more liberal view as adopted by the second cir- 
cuit recognizes that idealistically, no unauthorized per- 
son could know what has been said to the grand jury by a 
particular witness, and that a showing of inconsistency, 
unless admitted by the witness on trial is virtually 
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impossible. United States v. McKeever, 271 F.2d 669 (2d 
Cir. 1959); United States v. Spangelet, 258 F.2d 338 (2d 
Cir. 1958). | 

In United States v. Zborowski, 271 F.2d 661 (2d Cir. 
1959), the defendant had been convicted of perjury in tell- 
ing a federal grand jury that he could not remember ever 
having known Jack Soble, a convicted Soviet agent. The 
only direct testimony against the defendant at the ‘trial 
was given by Soble himself, who had also given the lonly 
evidence against the defendant before the grand jury. 
The trial judge refused to examine Soble's grand jury 
testimony for possible inconsistencies until the defense 
could challenge a specific statement given by the wit- 
ness at the trial. The Second Circuit found this to be 
prejudicial error, despite the fact that the defendant 
already had ample opportunity to impeach the either in 
other ways. Sufficient preliminary showing was adduced 
from two circumstances. After testifying at the trial 
to a certain meeting with the defendant, Soble admitted 
that he had not told the grand jury about this meeting. 
In addition, the Government's bill of particulars, based 


on Soble's grand jury testimony, differed from Soble's 


trial testimony in several respects. In finding these 
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circumstances to be a sufficient showing to cause the trial 
judge to inspect, the court implied that the requirement 
of a more specific showing would impose an inequitable 
burden on the defendant. It also pointed out that the 
secrecy of the grand jury proceedings no longer exist 


after the indictment is presented and the witness has 


testified at the trial. Id. at 666, 668. 
Of perhaps more significance in Zborowski is the 
following language: 


Even if there were no showing of possible in- 
consistency in the testimony of a witness in 
@ perjury case, or indeed in any case, where 
the testimony of such witness is the only di- 
rect evidence against the defendant and no 
valid reason for secrecy exists, the court 
should upon request examine the grand jury 
mimutes of such witness for possible incon- 
sistencies * * * The reason for the necessity 
of such a rule is obvious * * * Surely the 
defendant should have access to all conflict- 
ing testimony given under oath by the one 
direct witness who gives him the lie. It 
offends all sense of fairness to first re- 
quire a showing of possible inconsistency 
preliminary to examination of the minutes 

by the trial judge. Id. at 666 (citations 
omitted). 


Thus it is clear that the second circuit has taken the 
position that where the testimony of a witness is the 

only direct evidence available and no valid reason for 
secrecy exists, a mere allegation of possible inconsis- 


tency is sufficient to cause the trial judge to inspect 


wes 


the minutes. This position has been reaffirmed in a number 


of subsequent cases. United States v. Giampa, ____ F.2d 
__ (2d Cir., Feb. 3, 1961); United States v. Hernandez, 
282 F.2d 71, 72 (2d Cir. 1960); United States v. McKeever, 
271 F.2d 669, 672 nel (2d Cir. 1960); United States v- 
Zborowski, 271 F.2d 661, 666 (2d Cir. 1959). See also, 
United States v. Spangelet, 258 F.2d 338 (2d Cir. 1958) ; 
United States v- HeJeKe Theatre Corp., 236 F.2d 502 (2d 
Cir. 1956), cert. denied, 352 U.S. 969 (1957). The fail- 
ure of the trial court to do so requires that the con- 
viction be reversed. 


While several assignments of error are raised, 
we find it necessary to consider only that ree 
lating to the trial court's refusal to inspect 
the minutes of Newkirk's grand jury testimony. 
The Government's case rested largely upon New- 
kirk's testimony, so that any doubts cast upon 
his credibility by a variance between such tes- 
timony and that given before the grand jury un- 
doubtedly would have influenced the jury's 
deliberations. It was thus incumbent upon the 
trial court to inspect the minutes, as requested 
by the defendant, in order to ascertain whether 
any material inconsistencies existed. * * * | 
Its failure to do so requires that the convic- 


tion be reversed. United Starss v. Hernandez, 

supra at 72 (citations omitted). | 

Two arguments have been addressed against the rule 
in the second circuit. The first is that the rule con- 
flicts with the traditional secrecy of grand jury minutes. 


However, this policy of secrecy would appear to be in- 
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applicable where the testimony sought is that of a witness 
who has already testified at the trial. None of the tra- 
$tional reason for secrecy exist in such a situation. 
Since the indictment has been returned and the case is 
at trial, there is no danger of the escape of the defend- 
ant. The adverse witness has testified, so the danger of 
subornation of perjury cannot be increased. The protec- 
tion of an immocent third party is clearly not of concern 
here as an indictment has already been issued. The free- 
dom of discussion of the grand jurors would in no way be 
affected, as only the witness’ testimony is sought and 


3/ United States v. Amazon Industrial Chem. Corp., 55 F.2d 
254, 261 (D. Md. 1931) cited in United States v. Procter & 
Gamble, 356 U.S. 677, 681 n.6 (1958), represents the uni- 
formly accepted statement of the reasons for this policy: 
The reasons which lie behind the requirement of secrecy 
may be summarized as follows: (1) to prevent the escape 

of those whose indictment may be contemplated; (2) to in- 
sure the utmost freedom to the grand jury in its delibera- 
tions, and to prevent persons subject to an indictment or 
their friends from importuning the grand jurors; (3) to pre- 
vent subornation of perjury or tampering with the witnesses 
who may testify before the grand jury and later appear at 
th- trial of those indicted by it; (4) to encourage free and 
untrammeled disclosures by persons who have information with 
respect to the commission of crimes; (5) to protect the in- 
nocent accused who is exonerated from disclosure of the fact 
that he has been under investigation and from the expense 

of standing trial where there was no probability of guilt." 
See a pa States v. Rose, 215 F.2d 617, 628-29 (3d 
Cir. 1 > 
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the names of any grand jurors involved may be deleted. 
United States v. Grunewald, 162 F.Supp. 621, 622 (S.D. 
N.Y. 1958). The only ground having any apparent relevancy 
is that of the encouragement of complainants to come for- 
ward and speak freely before the grand jury without fear 
of reprisal. But a witness testifying before the grand 
jury usually realizes that the most damaging parts of his 
testimony will often be reiterated at the trial anil that 
he will soon lose his anonymity by being forced to testify 
in open court. Any hesitancy to divulge harmful informa- 


tion will be based on a fear of the eventual necessity of 


giving such testimony in open court and not a fear that 
having given testimony in court his former statements be- 
fore the grand jury may now be discovered. The only pos- 
sible exception to this would be where the witness had 
perjured himself, in which case, as noted in 8 Wigmore, 
Evidence §2362 (3d ed. 1940), and in the dissent in 
Pittsburgh Plate Glass, the Government's primary interest 
in a criminal prosecution that justice be done dictates 
disclosure both to show the inconsistency and to bring 
action against the perjuror. Thus it is submitted that 
the policy of the secrecy of grand jury minutes has no 


application where the defense requests the trial court 
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to inspect in camera for possible inconsistencies. 

The second argument is that for all practical pur- 
poses, the second circuit rule destroys any distinction 
concerning judicial inspection for impeachment purposes 
between statements made to Government agents as embodied 
in the Jencks act and statements made to grand juries. 
One primary distinction remains,however. Where the de- 
fendant alleges possible inconsistent prior statements to 
Government agents, he will get all the material directly, 
or at least all relevant material. 18 U.S.C, §3500 (Supp. 


Vv. 1958). But where the defendant alleges possible in- 


consistent statements before the grand jury, only those 
statements which the trial judge finds to be inconsistent 
will be turned over to him for impeachment purposes. 
United States v- Spangelet, supra; United States v- H.JeK- 
Theatre Corp.-, supra at 507. If none are discovered and 
the defendant so desires, the court will reseal the minutes 
and send them up on appeal for re-examination. United 
Siutes v- Spangelet, supra at 341. 

Thus, appellant submits that the trial court erred 
in refusing to inspect, in camera, the grand jury testimony 
of Detective Paul for possible inconsistencies, where the 


testimony of such witness is the only direct evidence 
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against the defendant and no valid reason for secrecy 
exists. A sufficient preliminary showing was made by 

the request alone and it was then incumbent on the trial 
judge to inspect. It cannot be contended here that the 
defendant was required to show actual inconsistency as 
this standard was specifically rejected by the Supreme 
Court in Pittsburgh Plate Glass and quoted with approval 
by this Court in DeBinder v. United States, supra at Sy 
where direct disclosure was sought. Nor can it be main- 
tained that the defendant was required to demonstrate a 
“particularized need" as it would destroy the distinction 
between a motion for direct disclosure of the minutes and 
a motion requesting the trial court to inspect the minutes. 
A "particularized need" is required to outweigh the policy 
of secrecy but where, as here, there is no valid reason 
for secrecy the preliminary showing should be less. Even 
if this Court were to find that the reasons for secrecy 


still exist, it is submitted that the procedure sought 


here -- in camera inspection -- would have maintained 


the secrecy of the grand jury minutes. 
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POINT II 


THE PROSECUTION, IN ITS ARGUMENT TO THE JURY, EXCEEDED 
THE BOUNDS OF PERMISSIBLE COMMENT AND IMPROPERLY SHIFTED 
THE BURDEN OF PROOF TO THE APPELLANT. 


The prosecuting attorney occupies an anomalous posi- 


tion in the trial of a criminal case. He is both an ad- 
& 


vocate, determined to convict the defendant, and a repre- 
sentative of the United States, safeguarding the rights 
of all, including the defendant. 

Since it is essential to an adversary system that 
each side be presented as forcefully as possible, the 
partisanship of the prosecutor, as of any counsel, is 
important. DiCarlo v. United States, 6 F.2d 364, 368 
(2d Cir), cert. denied, 268 U-S. 706 (1925); Lowdon v- 
Uni tates, 149 Fed. 673, 676 (Sth Cir. 1906). More- 


over, the determined efforts of the prosecutor to secure 


4s See United States v- Rosenberg, 195 F.2d 583, 602 (2d 
Cir.), cert. denied, 344 U.S. 838, order denying cert. 
withheld pending filing and disposition of petition for 
rehearing, 344 U.S. 850, rehearing denied, 344 U.S. 889 
(1952), petition for release from custody denied, 200 F.2d 
666 (2¢ Cir. 1952), stay vacated, 346 U.S. 273 (1953). 


5/ See, e-g-, Berger v- United States, 295 U.S. 78, 88 
(1935); Taliaferro v. United States, 47 F.2d 699, 701 
(9th Cir. 1931). 
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a conviction at all costs further the deterrent Sifect of 
criminal law by enhancing the regularity of punishment. 
Conviction, however, does not always follow guilt, ‘nor 
does innocence invariably lead to an acquittal. While 
overlooking the transgressions of the prosecutor may en- 
able society to punish the guilty man who might otherwise 
go free, it will concomitantly increase the number of in- 
stances where an innocent man is convicted. This is true 
even though the particular victim of the transgression was 
in fact guilty, for the safeguard of a fair trial has been 
weakened and the danger to the innocent man in future cases 
enlarged. Consequently, not only the judge, but che pro- 
secuting attorney in his role as a quasi-judicial official 
has a positive obligation to see that the trial is con- 
ducted fairly. Berger v. United States, supra. 

There is yet another reason why the prosecutor is 
said to have less latitude in conducting his case than 
his adversary: he is presumed to have more influence on 
the jury than the defense counsel. See DiCarlo v. United 
States, supra; Fitter v. United States, 258 Fed. 567, 572 
(2d Cir. 1919). The jury may recognize the two-fold ob- 
ligation and rely on this to give him greater objectivity, 


or may see him as the representative of law abiding society 


in contra-distinction to the accused, or the reliance may 
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simply stem from the court procedure. Note, 12 Temple 
LeQ. 496, 497 (1938). For in opening the trial the pro- 
secutor is the first to tell the jury of its function and, 
in closing, the last to leave an impression before the 
triers of fact retire. But though courts frequently al- 
iude to the more limited latitude of the prosecutor the 
impact of this limitation is uncertain, for no case clearly 
demonstrates that misconduct on his part would not also 
constitute an infraction if perpetrated by defense counsel. 
Operating within bounds which, theoretically at any 
rate, are more confined than that of his adversary, the 
prosecutor is subject to equal pressures to exceed the 
proper limits of advocacy. Pittoni, Prosecutors! Summa- 
tions, Limited, 8 Fed. B.J. 206, 210 (1947). Cognizant 
of this, appellate courts not infrequently consider 


whether the improper pee 5 part of a calculated plan 
6 
or simply heedless conduct. 


&/ Pronounced and persistent efforts evidencing a design 
to prejudice the jury may lead to a reversal. Pierce v. 
United States, 86 F.2d 949 (6th Cir. 1936); Beck v. United 
States, 33 F.2d 107 (8th Cir. 1929). 

On the other hand in Dunlop v. United States, 165 U.S. 
486 (1897), the Court, considering the heat of the argu- 
ment to be a mitigating factor, refused to reverse for 
the prosecutor's statement that he would rely on the ver- 
dict of any twelve men, if they had not been bribed, to 


(continued) 
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Prosecutor's misconduct may have serious consequences 
for the defendant who is deprived of a fair trial. Society 
too has an interest, for the unfairness may harden the crin- 
inal, breed in contempt for the law and increase recidivism. 
Furthermore, though the public may overlook the means to 
achieve a popular result, the members of any minority to 
which the defendant belongs are likely to be fully cogni- 
zant of the abuse. An examination of the alleged forensic 


misconduct therefore appears proper. 


A. umption of nd 


The administration of justice is not an exact science. 


| 
Its subject matter encompasses very nearly the totality of 


6/ Continued from page 25. 


decide the matter in his favor. In holding that error was 
cured by its immediate withdrawal, the Court observed that 
few verdicts would stand if the reviewing tribunal did not 
allow for the ardor and excitement of a trial. Jd. at 498. 
Accord, Keilog v. United States, 103 Fed. 200 (6th Cir. 1909). 

Perhaps the strongest view on the wide allowance for 
heated ae ees was expressed in Ballard v. United States, 
152 Fe2d 941, 943-44 (9th Cir. 1945), rev'd on other grounds, 
329 U.S. 187 (1946), where the court declared the prosecu- 
tion should not be "limited to listless, rigorless summation 
of fact in Chesterfieldian politeness. . . . Even yet will 
the district attorney be tried instead of the defendant and 
found guilty by the defense counsel. . . . We think that sel- 
dom will an innocent man become a convict through the heat 
and overstatement of the district attorney but the guilty 
will no doubt escape his just desserts if the district at- 
torney is unduly restricted." 
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human experience and is concentrated upon an area least 
subject to mathematical precision; relationships between 
persons. Furthermore, the administration of justice is 
@ personal venture; no machine has yet been designed that 
can do justice and none seems likely in the near future. 

When mere human beings are confronted with such a 
complexity of subject matter errors must needs occur. In 
order to compensate for the inevitable mistakes the per- 
sons charged with the administration of justice indulge 
in certain techniques developed over the years to assure 
as nearly as possible that the expected errors should 
balance the scales toward an end thought most conducive 
to our idea of justice. 

One of the most common, but most important of these 
corrective efforts is the philosophy that justice would be 
better served if a guilty person is allowed to go free, 
rather than condemning an innocent man as a criminal. This 


philosophy is expressed in legal rules. Thus in every 


criminal trial the court instructs the jury as to the pre- 
sumption of innocence and the burden of proof. However, 
these instructions may be reduced to a meaningless for- 
mula if they are preceded by such statements as were made 


by the Principal Assistant United States Attorney in the 


trial below. 


The question in this case is one of credibility. 
Who are you going to believe, the police officer 
or the defendant. . . . Either the officer is 
telling the truth or the defendant is telling 
the truth. I think it is that simple. ...HI 
guess that it is up to you folks to make up your 
mind regarding wherein lies the truth in this 
set of facts, who was telling the truth. ... 
I feel that it is your responsibility to make 
the decision. I think you can make the decision. 
I think the decision is clear: the credibility 
of the police officer as compared with the credi- 
bility of the defendant. ... 

Again, I say in completion, there is only! one 
question before you: Who is telling the truth? 
It is up to you to decide. (J.A. 21, 22, 26) - 


Appellant submits that the thrust of the prosecutor's ar- 
gument is the jury must believe the defendant to acquit 
and conversely they should convict if they find that the 
defendant's story is not worthy of belief. This is con- 
trary to our understanding of the meaning of the burden 
of proof in any criminal trial. The prosecution must 
demonstrate the defendant's guilt beyond a reasonable 
doubt. This must be done whether the defendant chooses 
to introduce evidence or to stand moot. By stating that 


the sole question for the jury's decision was "Who is 


telling the truth?", the prosecution artfully attempted 


to place a burden on the defendant's shoulders equal to 
its own. It then became a question of who was more worthy 


of belief; of who was better able to convince the jury of 
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his version of the facts; of who had the least to gain by 


falsifying. It thus became the burden of the defendant 
to convince the jury of his innocence. 

To reduce the trial of an issue to this degree of 
simplicity has a certain undeniable appeal. Obviously 
it was easier to decide who had the better reason to fal- 
sify. It was a subtle anc beguiling attempt to subvert 
the jury process away from an analysis of the evidence 
towards an examination of the trustworthiness of the de- 
fendant. It is, of course, true that the jury must weigh 
the credibility of the witmesses of both sides. But to 
reduce the matter to an inquiry as to who is telling the 
truth -- the defendant or the officer -- is to deny the 
possibility that the truth may lie somewhere between the 
two accounts. Thus to place on the defendant, once having 
testified, the burden of proving to the jury that he was 
telling the truth is to saddle the defendant with the task 
of demonstrating his innocence. 

The law is so well-settled in this regard that 
nothing further need be said save that it is impossible 
to speculate as to the effect of these remarks on the 
jury. Notwithstanding the instructions of the trial 
judge, an impression could have remained. 
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We cannot speculate that the correct statements 
obliterated in the minds of the jurors the re- 
peated erroneous statements. Blocker v. United 
States, _____ U.S. App.D.C. ___, 288 F. 2d ate 856 
(1961). 
TF an impression did remain and was acted upon ote the re- 
sult is exactly the opposite of what our system of justice 
demands. 
Appellant urges this Court in the exercise of its 
discretion under Rule 52(b) to notice this error though 
exception was not taken at the trial. The statements are 
all too common and the practice should receive approbation 
or denunciation as a matter of judicial administration of 
criminal trials. The entire area of the propriety of 
counsel's remarks to the jury is shadowy. This constitutes 
an opportunity for this Court to state certain basic prin- 


ciples and at the same time demonstrate a scrupulous regard 


for the rights of the criminal accused. — 


CONCLUSION 


WHEREFORE, it is respectfully requested that the 


judgment of conviction be reversed and a new trial ordered. 


Respectfully submitted, 


Andrew T. McEvoy, Jr. 
424 Fifth Street, N.W. 
Washington 1, Pe Cc. 
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